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The facts in the decision of the Court of Justice of the European Union (CJEU) in Audi AG v. GQ

(C‑334/22) concerned the use of a mounting device shaped in the form of the AUDI figurative

trademark placed on non-genuine radiator grilles intended for AUDI cars. On the device

the original emblem (logo) of AUDI was intended to be attached.

The CJEU considered in the first place, the third and fourth questions, relating effectively to whether

the use constituted “use in the course of trade.” If it did not, it would fall outside the scope of trademark

protection, and an infringement assessment would be unnecessary. This is the approach that INTA also

followed in its amicus brief.

INTA submitted to the CJEU that such use would be trademark use and constitute “use in the course of

trade” insofar as the relevant consumers would perceive the radiator grilles bearing such mounting

devices as originating from the trademark owner or with its consent.

INTA added that use affecting any of the trademark functions (origin, quality, advertising) is considered

trademark use, including therefore even use that affects, for example, only the advertising function.

The CJEU confirmed that the use at hand was use in the course of trade.

https://curia.europa.eu/juris/document/document.jsf?text=&docid=282066&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3233612
https://www.inta.org/amicus-brief/c-334-22-audi-ag-v-gq/


INTA went on to make a distinction, clarifying that what is critical is the encounter with the specific

spare parts before the AUDI emblem is mounted on it because this is when consumers see the

mounting element (afterwards the emblem is affixed on it).

The CJEU noted this too, stating in paragraph 40: “[T]hat element is placed on the spare part, namely

the radiator grille, in such a way that, as long as the emblem representing the vehicle manufacturer’s

trade mark is not affixed, the sign identical with, or similar to, that trade mark is visible to the relevant

public […].”

Lastly, INTA submitted that the repair clause exemption in Article 110(1) of the Community Design

Regulation 6/2002 (EC) does not apply and is not relevant in the context of trademark law. The CJEU

adopted the same position, precluding application by analogy, confirming prior CJEU case law.

On the first question, INTA started from the premise that it would need to be confirmed that such use

may be considered as referential use, one that the user makes to inform that the spare part is intended

for AUDI cars, before examining this question.

The CJEU also started from that point, clarifying that the use at hand is not referential use in the sense

of Article 14(1)(c) EUTMR. INTA had also submitted this is not referential use because “the use in

question would not be one […] necessary in order to indicate the intended purpose of the product,

namely to denote that it is an accessory or spare part for Audi cars.”

Although every effort has been made to verify the accuracy of this article, readers are urged to check independently on matters

of specific concern or interest. Law & Practice updates are published without comment from INTA except where it has taken an

official position.
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