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IN11{ODUC'I'ION

Copyright and related rights aim to encourage creativity and invesiment
in creativir,"" by protecting authors, perfbrmers, broadcasters and record

and film producers from unauthorised reproduction and dissemination of
their works, performAnces, broadcasts, recordings and films.

Within fbis framework the discussion on moral rights has becorne a

very inipoltant issue, lt is now quite clear tlial these rights are significant
tbr the satisfgction of the author's basic moral detnands relative to his
work. One of the purposes of the legal protection of intellectual property
is the encouragement of artistic creation. This can be achieved by remu-

nerating the author financially; b t the moral remuneratiott is eqnally im-
portant. lt would be a deterrenl. l'mm creation for an autlror to lose evet]
bond with his work a1ler the lmnsrnission of lhe economic rights. This
bond, precisely, is the object of protection of the moral rights legal

f}amework.
Because of their immaterial nature these rights are easily infringed.

Thcir opposition to economic interests of other individuals has led to
compronrises. on the part of lhe courls or even of th€ authors themselves.
ln this essay tlre goneral features of IJK nroral rights' law, in relation to

' [,1,-M.: Afiorncy-aFl,aw. Athens Bar.
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the respective French and Creek legal framework will be considered.

Even rhough all three countries are signaiories lo the Bern Conventionr,

several dilTerences exist between thern. By focusing on only one type of
moral righfs * the rigj11 ol inlegrity * it will be easier to mark the oullines

of the legal franrework and courts' attitudc to$afds tl']c atlthors.

I. HISTORICAL BACKGROUNf)

Iforal rights are fundamental as ca.:t be seen lront the United Nations

Universal Declaration o1'I'luman Righrs {art. 27), rvhich provides that

"everyone has the right 10 the protectiotl of the moral and material inter-

ests resulting fiom any scienlific, literary or art;stic production, of which

he is tbe autltor'".

Another international treaty, the llern Convenlion, sets the minlmunl
contenl of moral rights for member states in article 6bri, rvhich requires

the signatories to provide, in principle, independent rights to clainl

atrthorship (palenlity right) and ro object to rnodilloations or other de-

rogalory action in relntion to a work rvhich would be prejLrdicial to the

autlror's honout or repulaliot (integrity right). The Convention lras been

ratified by rnany countries, including the UK, the USA, France as well as

Gleece- The Convention came as a partial recognition of the develop-

$enB raking place in the coRtinental countries with regard to moral

rights, towards the protection of the personality of the author as ex-

pressed in his creations alongside his economic interests in exploitation"

ln the legisintive schemes of Frenclt and Cerman law and their many de-

rivatives, nroral rights are equal to cconomic rigltts Fratrce is, actually.

consjdered as the 'home' of moral rights: tlrey were first recognised by

Il'te Cour tlt Cas,salion- in lhe case ol Cinquin v. l,,zconqt. French law

has, traditionally. protected the rvork as the product ofthe author's sensi-

bility. his soul and, thereli:re, his pcrsonaliry.-. The French conceptior.

whiclr iras.plevailed siuee lhe l8th century. considers the author's right
to b€ a r)atural right.

During lhat period, there was no direct concern for moral riglrts in the

common law countries. 'fhe notion of these personal rights was lotally
alienated witlr the l'uncliotal view of author's rights adopted in lhese

counlries. The primary concem was the economic exploitation of the

I Thc Belr Convention for rhe Proleclio! of l"itdrary alrd A.tislic WorkJ. signed in

1886. iLnd repcatedly fevised (Ptrris lli96. Bcrlil ]908. Btrn l9l{. Rome 19211. I}tussels

l94li. Stockhoim 1967. l'ffi$ 1971).
t n,p. t9{tt. t.s.
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works and neiglrbouring rights. in 1977, the Whitford Committee staled

tlie basic philosophy of Cop.yright: "the fruits of a man's creative labour

should be protected, so far as profitable exploitation is concerned"s

tI. tr{ECbN_T DEVELOPME.\ITS lN THE UI(

Legal Protection of morul rights

Unlike what one would tend to think, moral rights did not lack protec'

tion under English Copyright Law. lndeed, tbe Fine Arts Copyright Act

1862J gave some limited protection in resPect of unauthorised changes of
artistic wori<s. But it was not Bntil 1952 that afiention became more fo-

cused on mora.l rights. .ln tbat year, in its report on Copyrigit Law5, the

Cregory Comnrittee had to consider the ll4ture of the UK's obligations

under article 6bu of the Bern Convention'

The Comrnittee found that the common law provisions which dealt

with these matters werc adequate; therefore, there was no UK obligation

to legisiate. Remedies for moral injories existed under the general law-

First of all, under the law of contract, the author of a work could avail

himself of a remedy. ln tlre contracts regarding the econornic exploitation

of his work he could, theoretically, include a term thet his moral rights be

recognised by the other party. The right to object to alterations could be

expressly reserved by co0tract6l in publishing contracts a term limiting

the rightto make alteruions mayiometimes be implied'. Yet in practice'

the author is usually in a weaker bargaining position and cannot impose

his claims on tbe contacting party!. Besides- the lerms of each contract,

even if they include moral rights provisions, only operat€ inier partes:

they do not have an effect against third parties.

Secoridly, under ihe law of defamation tlre author could get protection-

to the exrent thai he was regarded wirlr "harred. ridicule' or contempt |ty

i Rci:on of the Committee m consider the Law on Cop)'right and Dcsigus ( 19fl).

Cmnd.6732.
I 

Finc Arrs Copyright Act 1862, scction 7.
J R.po,,.-.irh. Coiyrighr Commirtee { | 9531. Cmnd. 8661- plr! 2l 9'226-/

. u Frinh1t". lJritch Brcadcasting Cor?onJtion,ll96il2 All ER 106.
7 

Jorcph v. Nationcli agar:ine Co Ltt.11959]3 All Elt 106.
8 

Schrocder iltttic Publishing Conpdny Lrd t. Maccala,v' [1974] 3 All ER 6i6 where

ir was held thin ir conuact giving ahc author thc sole rigirt to d€cide on pubiication issues

resrricts free trade.



.i ll 14arittq Perraki lRliDl .5J:-r19

the ordinary-minded foik"". This could happen in the case of false attri-
bution ofrLLthorship or the alteration ola work'u. lt1 fultxlre v. News of the
l\orkl Ltdii. a faise atti'ibLrtion of authorship was foufld defanatory and

the plaintiff was orl that g.ourd arvarded damages. Also, in loseley v.

Stunley Perul cmd C'orx. the publication of a serious n'ork under an unsuir-

able cover r.vas held capable of cheapening the author's reputation. Horv-

evor, intf;ngement of the moral r:igh! does nol aiways qause a defturration

ol'the author in the public's eye. The author hilnself nay be tite only one

to believe thal his pelsonal or professionai feputation is affected by the

infringing act.

Thirdly, rhe law of passing-otf could provide a remedy for moral right
infiingernent, in case of faisc aftribulion. However it cottld only be based

on tlle proof of the plainrifi's 'good will' ill his reputaiion and the darn-

ag€ of it by the moral right infiingement.

B. Ne* Remedies {-inder the }988 Copvright, Design and Patents Act

All the above remedie.s afe still available to Brkislt auhois. but the le-

-9al 'weapons'ofthe latter lrave ilcreased, beuause of the spec.iolised

provisions of the 1988 Copyright, Desigt and Palents Act (hereinafier:

CDPA).
Whar is interestjng to see is ftat regardless of comnon or civil law jLr-

risdictions, the morai righrs debate has started quite early, sven since the

l9th cennrry. Artistic works always had a multi-dirrentional status thal
made them something more than mere economic objects of exploitation.
ln one lvay or another. juslice protected the right of th€ author to have his
nanre and his rvork equally respected.

So, eventually, the 1956 Copyright Act, stated under section 43 that it
was a breaclr of statutory right to insert or afi'ix a persoll's name to a

work oi which he was not ihe author, o. to sell afi altered arlistic work as

being the unaltered worit of the author. Many lawyers doubted rvhether

this Acl actually fulfilied UK obligations under the Bern Conventionri.

' j. iihilips and A. Firth, lrttrodjtctiat to lhtellectltal Proprty l]rd edition. Brllter-

wodrs 1995) 2.t7.
lll (y. tex! fo notc 9. .r,/p,'o: also W.R. Cornisll. Inlellecnal l>ropcrt' ilrd cdiiion. Sweet

ao(i Nl:rxlYell. 1996).

" 1o?21 r r;l ++t.
rr lvlacg Cop Ctu 917-231 ,]41. /-
lii !or lurther inlorirution see^ &nonq /)lhcrs C. Lr\vorkin, fh.l i\lonl t{igh! and Etig-

lish Copyright LNw. l2 /Cf lr3l,:t?6.
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B,v 1981, the governmen! accepted that it should clearly recognise a pa-

temity and an integrity .ighi. These ar€ introduced by Chapter 4 of the
CDPA, and apply to literary. dramatic, musical and artistic works and

fihns. False attfibutior rernains a breach of statutory right and a new

righr to privocy o{ certain photographs and films has be6n granted.
'l'hese new developmer':ts have been criticised by many scholars. llow-

ever the question remains \vlrelher they secLtre enough protection on lhe
authors; and therefore ar€ in accordance with tlre Bern Convention provi-
sions. Sometimes the commsnts are negative. According to W..H. Comish
the new CDPA provisions were 'timid things, venturing little ftrtber
than their common law forbears"''

I]I. GENERAI- FEATUITES: COMPARATTVE STUDY

In ordr:r to undErstand the new deveiopments. it would be useful to
qompare thc characteristics of mofal rights in the {JI( with those of other
countries. We will focus on Ftance, as a representative ofth€ continsntal
fiameworli and Greece, for its relatively new establishment of thorough
author's righ6 jurisprudence. It should be mentioned, though, that
Greece, unlike common law countries, has always recognised the exis-
tence of moral righs. In the past this rued to be tfirough the protection of
the righl to personality (article 57 of th€ Greek Civil Code). But, the re-

cent Law on lntellectual Propery (Law 212111993), states explicitly tbat
the moral right, in combination with the economic right, forms the sai

.genen.r' right r:f intell€ctual property, distinct from both the right of own-
ership as well as tln right to ths author's personaliry,

A, Legal Nanre

Let us start by consideriog the legal nature of moral rights. Two major
approaches prevailed regarding that issue. On the one hand, the r/onist
approach that saw economic and moral rights as inextricably linkCd and

interdependent facets of one and the same right. On the other hand, the
dualist approach viewed botlr sers of rights as distinct and separate. Dif-
flrent court decisions would consider one of the f*o elements as mote
important than the other- The monist approach terded to prevail in Ger'-

'1 Scc W.R. Cornish Monl Righrs under the lt88Act l?€JPR 1989,449.
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man and Austrian law. In contrast, the dualist theory seemed filore col]-

sistenl with the philosophy of French lalvrr.

According to U K law, moral rights are not part of copyright. The moral

and econonric rights, although both included in the copyright part of the

new Act, do not form together the rrght of the author - they are not eqtlal

in status. As far as the legal nature of the drait moral in France is con-

cemed, there is still no common view shared by legal scholars. Never-

theiess, legisiation and case law tend to stlpport the noaion that the author

should have his creations viewed as emanations of his artistic perconal-

ity. French law divides pecuniary and purely p€rsonal interests into sepa-

mte patrinlonial, i.e. eapable of pecuniary evaluation, and extra-

patrimonial rights, i.e. incapable, by their nature, to be evaluated in

monetary terms. The latter precede the pecuniary rigltts. The moral right
is born in the pe$on of tl:e author at the moment the \vhole work takes

slrape'6. ln Greece, the moral rights are seen as equal parrs of the fight of
intellecnral prop€fy together with th€ economic right. In all three cottn-

triss, however, the moral rights are essentially-.concerned with the per-

sonal relalionship and the protection of the close bond between the

authors and their works: as opposed to the economic or cultural value of
the work itself.

B. Bas ic C har acleris lics

l. Duration

A major issue ciosely linked with the discussioo on th€ legal nature of
intellectual property rights is the duration of tliose rights. There have

been several viervs. supporting either the duration for the life of the

author onlyi or the duration for the same period as the economic right; or
tbr perpetuityrT. The Bern Convention. in article 6Dis(2), settled for a

minimum period equal to that of the econonric rights. The 1988 CDPA
adopts, itr section 86(l), this minimum and states that moral rights subsist

until the expiry of the economic right. There is only one exception con-

li 
On rhcsc thcorics.among othcrs. Sarn Rickctson. Thc gcrn Convention For the prc-

tccrion of literury md listic works: 1886-1986. AB 198'l,455458 Scc also 6. Kou-

nantos. Ilvcr4ronrflk)rorr4ola {=lntellectual Property] {Arhens 19921' 42 et seq
r" For rrn ural-vsis ol thc French legal liamervork on jntellcctual property. seE C.

Mrrvin. Axtho.statt|s ir the L].K. and France,20 /ClQ I971,675.
ri 

Sec 6. Drvorliii:, Moral righls in Englash t,aw - Thc shape ofrights to come. 8 6,PR

t936, 129.
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t'erre<i for rhe right of false axtribution, lYhich lasts only twenty years af-

ter the author's death (s. 86 (2)).

By contrast, tlrc drail maral in Fraoce is perpetual This characteristic

emanfttes fiom the personai character of rhe riglrt and of the gtetrt valLte

-qiven to creation. The eternal bond, existing between the wotk and its

creator, should never be interrupted.

lrr Greece Law 212l/1993 also adopts, in article 29 paragraPh l, the

minimum duration provided in the Bern Convention: the moral right lasts

as long as the economic riglrt. As already indicated, bodr sets of righls

are trealed as equal. After t}e termination of the protection of the inrel-

iectual proper-ty, the public dqmain still exercises (through rhe Minisler

ofCulture) the paternity and integrity rightsrE.

2" Inalienability

In .4.rri"i" 29. patagtaph 2 ofLaw 212ll1993
l!,qrtiqle I2(2Xb) o I I ^\w 2l2l lt9r3.

Another characteristic that derives from the personal nature of moral

rights is the fact that they are inalienable. The irralienabilitv of moral

rights means thal they cannot be assigned by contract. Even after tie
$ansfer ofthe economic righ! the moral one remains within the powers

of the author. This is a regulation adopted in all national legislations:

section 94 of the British CDPA, article 12 ofthe Greek Law 2121/1993

as well as irr the French law. fhe person to whom the moral rights are

accorded may oot transfer tirem by assignm enl, inter uivo.r- However'

they a.€ heritable and upon the author's death they pass either to the per-

son nominated in the will; or to the persol] to whom the copytighr passes;

or to his personal rapresentatives (s. 95' CDPA). Accordi[g to Gre€k

law, the moral right, upon ttre author's death, is ransferred to his heirsr"'

3. Waiver

It is not an infiingement ofa norai right to do anything to which the

owner of ihe rigirt has consented (section 87( l) CDPA). There is no re-

quirement that fhe consent be in writing an<l, accordingly, it csn be made

orally or even be implied.

English law permits the waiver of moral righis. This means that it is

possible for tlre anihor to surrender his righ! even in advance of the time

au issue actually arisesl fbr instance, before the publisher's decision to
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erclude al author's naute from rhe pending publication. Section 87 pro-

vides ilrat such a )vaiver should be by an il'lstrulnent in writing signed by

ihe person giving up the right.'fhc waiver may relatc not orlly to a spe-

cific work in existeirce, but also 1<. a class of works or even works in gen-

eral, and to future rvorks. lVloreover, the section allorvs fbr in{brmal

rvaivers or other ransactions arising under the general law of control or

estoppel.

The Bern Convention, irr anicle 6br, does not expresslv refer to the in-

alienability of moral riglrts. lndeed, there is nothing tlrat prohibits na-

tional laws from allowing authors to assign their moral rights either tem-

porarily or permanently. 'fhe French law, which provides for high stan-

dards of moral right protection (higher than the ones sst by ilie Bern

Convention), does not allow the waiver of moral rights. As for the Creek

law, thar only allows the author to give his consent to certain acts, but not

waive them a priorPn.

4. Type.s

iVloral rights can be encountered in different types, within different ju-
risdictions. The Bern Convention provides for two rypes of moral rights:

the patenr iry and the integtity righs. These are the basic rights Protected
in the j urisd ictions ofall Stares pa.rties to the Convention.

The UK has also adopted, under the CDPA' the .ight to object to fals€

atlribution of the work: as well as the right to privacy for some photo-

graphs and lilms.
French law recogn ises the right to divulge the work: article 19.1. ofthe

L:rw of i\,[arch 1957; the right to respect tbr the author's name: article

6. I.of the Law of March I957; the righl to integritv: article I9 of the Law

of March 1957; and the right lo correcl or retract work: article 32 of the

Law of March | 957.

Under Creek Law (article 5 of Law 212I/1993) the moral rights in-

clude: the right to divulge work the paternilv and integrity right, the right

to corr€ct or retract work and the right to have access to work

5. Remcdies

The Bern Convention leaves the choice of remedies to the States' So,

the UK law recognises that infringement of moral riglts is a breach of

20 Arlicle 6 of l-a!v 2l2ll 1993.



statutory righi (section I03(1)). The infringement is actionable only by

the person entitled lo the righr ( the author)' 
'la addirion, as we have seen

above, tlre author has all the other remedies available ln France, one can

ciaim for damages or follorv perral proceedings' ln Greece. tl'lere may

a)so be a oiajnr for dama.ees (article 55 of Larv 2l2ll1993); or criminal

sanctions {article 66); or even con{lscatiott (article 6;lJ.

20001 Mora! rights: Could thcrc bc a European h.rrmanisqtion? i37

IV. THI' RICiI'N" OF IN'I.ECRN.Y

We have examined the general principles tith regard to moral rigllts

within three clifferenr jurisdictions, all falling wilhin the scope of the

Bern Convention. lt would be interesting to see how the protection of the

rights functions in these legal frameworks. We will focus on the right to

iniegrity, since it is one of the basic moral rights and k is included in al-

InoJ rilj legislations. Wq shall examine the theoret;eal frarnework of this

particular right and dren proceed to study sorno cases drawn from tlre UK

and France.

A. The Thsoreticdl Framework in the UK

Under section S0(lX2) of the CDPA, the right to object to detogatory

treatment is given to aulhors of litsrary' dramaiic' musical and ertistic

rvorks as *"ll u. to directors with regard to their films ln order for the

right to be protected it must be demonstrated that; a) the work is subject

to addition, deletion, alteration or aciaptation; and that b) dris "amoun* tc>

distortion. ol mutilaticrn of the work, or is otherwise prejudicial t'o the

tronour or reDutation ofihe author or director".

ln relation to the provisions of the Bern Cotventioll, this stipulation

seenrs narrower. as it does nol include an.v "other derogatory actiofl in

relation to [the work]"z:. As a resulr the protecticn actually affbrded de-

pends fol th" *out part upon the interpretation given by- the English
judges: they should have in mind the protection not only of the work it-

s"t{ but atso ofthe bond between that &nd the author. On the other hand,

they siroulcl, as well consicler the re$trictios the exercise of this moral

right moy impose upon somebody else's freedom to act and to choose' ln

ou"ry "^. that involves the juxtaposition of two conflicting int€resls,

there should aiways be a judiciary calculation and evaluation of tl:ese

int€rests. Usually, one of them prevails to ilre detri'ment of the other'

3r Articlc 6br., oithe (:onvention.
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iV{oral rights (including naturally the right to object to derogalory treat-

nren!), shoold prevail against any economic conttadicling interesrs' be-

cause of lheir connectiott with the personal right. It is undeniable thai

iltellectual prop€rty is exploitable and seen as means of economic prolif-
erarion. This is. plecisely, the point of the existence of moral rights: to

stress the difference between intellectual prop€f-v and any other property

in its merely economic sense.

Comnor law.iurisdictions always had a more econontic legal approach

to tl.ris rratter. The whole framervork of proteciion of creation (copy-

righti, stillfunctions under the principle: "what is worth copying is worth

protecting"r:. At tlre end of the day, it is up to the judges to implement

anci interpret the law and to fbrm the acttral shape of morzl rights and

their real value with tegald to autliors.

B. Cctnsidering Panicular [s'sue-s

1. " De/ogalory *e at menl "

By yirtue of section 80 CDPA, the court has the task to give the precise

meaning of the word "derogatory". Let us consider some examples that

coufd only be given a judicial solution ad hoc: *h* would the court de-

cide in a cas€ where a sculptnre is exhibited within a context that reduces

its value, subjecting it to criticism or ridicule? Would the sole claim of
the plaintiff, that this action is derogatory, be enough? The court is rather

unlikely to take rhe plainti{T's reaction as being determinaie in this con-

texl"
An inreresting case relates to the invocation of *e moral rjght to integ-

riqv tbr rhe ijrst time in the area of ilie music induslry (Morrison Lealry

tVxsic L*!. v" Lightband Ltd.):3" tr w&s brodgit befbre the cr:urt on 2l
March l99l . The piaintiff sought an injunction to restrain a record com-

parry ironr manufacturing and selling a recr:rd entialed "gad Boys

Megan, ix", because of infiingemett of the author's moral right of integ-

rit-r. ln i'aet this record embodied sound recordings of segments of five
mrsical rvorks composed in whole or in part by Ceorge Michael' the ta-

rnous singer and composer. The latter contended that his right not to have

his *'ork treated derogatorily had been infiinged by the defendants by

reason ofthe manner in which his musical works had been rreated in the

? sntecf trr thc case uaivcrult-v oJ Loadon Press Ll'l e l;nivertii' Ti*orial Pnzts'

{19l6l p"r Pelet:'on J.
tt EMLR 1q93. t+4.
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sdid recoxi. 'l'he Court heicl ir argLrable thri the selection of short

s atches oi'nusit rvjth tlle accompan,ving lyrics to lbrtlr a cnmpilation

nltsrcd tlre character ofthe original compositiors bY rernoving son'lg p*rls

of the original cottoxt and ernbodying $em in a nerv contexlr'r' ln this

casc there irad. indeed. been a treatlllont ofthe wo|k - but was it "de-

rogatory"?
ln France, whal is taken under consideration is basically lhe suthor's

reaction. In lhc case I Lindon el SACD v. La Cotnpagnie Brut de Beton

et Bruno Boussagoltt, S, Beckett, the author of "Waiting for Godot"' ob-

jected to his pla-v being peribrmed by rvomen. Tlre soie will ofitlre author,

clearl;- expressed with regard to his play being performed by men. rvas

snfflcient to establish a violation of the morai right to integrity; and to

surpass the ireedom ofthe play's director.

It is interesting to note a similar linglish case. decided in I967' thal is

bulbrc the CDPA rvas adopted. and sxatrrine the attilude of the judges

towart'ls the author's claint of his work being eltered lvithort authorisa-

tion. 'l hey also based thcir decision nrainly on the author's wishes- The

plaintil'l'had been commissiored by the BBC lo write a television play'

1'he dispute related to rvhether the BBC oould delete one line relating to

sex. which lhe author considered to be ofbasic jnrponance to the Play: in

contrasL the BBC regarded this deletion as a minor alteration' The issue

of the nature of ihe contraet was also taken info consideration, especially

whether it *,as a licence or a limited assignment of the copyright to the

BBC. Ahhougir ir was held to be a licence, the Cotll-t readily accepted a

term limitrng tire licencee's freedom to make alterations. Eventually,

weight was given tr: the author's view as to the signiflcance of the de-

lctcd lirrr,' - and tlre plaintiffsucceededri.

2. fuIeaning al'the terns " additions " an(l "alterutians"

The inlerpretatiolr of the lvord "addition", if used broadln cotrld en-

hance the protectiorl of the moral right to integriry. The famorts ruling of
2!) April 1959, handed down by the Cour de Paris. found against a dis-

rributor rvhcr had added a musical soundtrack to the film "The Kid",
rvithout Chaplin's consent. Thc extent ol protection is quite broad in

France. A Frelch coLtrt granted dalnages to tile estate of Albert Camtts

?i 
$ee J. Lnrldic, P- Prcscot lncl Ci. Vitloria. 'l hlt |ladcnl Latl' o./ l:o7])right aad UJ-

ripar (21(l ciitian, lllriiernoffis, Lond0n lt9.t) 1015.

"t t5t R!bt ltq3.12a.
?t'i,ri"iryr. Bltal. !96?l ch, t32.
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aga:nsi his publishef. .r'hei1 the Britisir stb-licensee produced a frook

which crjticised Camus' perscn:rl irtegfit)':'.'flris is also eYident tionr
cases where the coL:ns have ordereti the commissioner of a space Sculp-

ruie o. th€ commissionef of a television series to colrplele woak on the

arthor's design or scripL. oilc€ €xeculjon has begunru, ln tlre flrsl case the

Coui de cassaticrr held tirat tbe iailure to coilplete the struc rc aud the

demr:lition of a part alread,v constructed lvould infiinge the aLlthor's in-

tegrily right.
Translations are excluded fiom tlre definit;on of'treatment" in the

CDPA:'. although this might be quite arbitrary. Why should an author be

rrnal,le to object to a really bacl and i.naecurale traoslation, thrrt lvould al-
ter his rvork aucl damage his reputation? As opposed to the UK position,

France has lccepted the clainr of an autlror to prevent the public per-

formance of his play in a translation and in a production that seriously
distorted the original meaning'0.

It is not clear wlrether the CDPI\ prevents the destruction of a work
cfealed by the author, hrt orvnecl by soneone else. Ihis is. eviderrtly, a

case ofconllict between the auti'ror's tnorai riglt and the o"vrer's posses-

sion of the physical ob]ecl. 'l'he act of destruction may be seen 4s tlle ul-
timale lrutilatiol'r and could be prejudieial to the author's lronour or
reputation. On the otber hand. it could be argued that destroction does

not even have the settsc of mutilationrr.
A pa|ticular issre that is raised witir regard lo derogatory treatment,

which is prejudiciai to the aulhor's honour of reputalion, is the one re-
lating to prrrodies. In fact, the mere characterisation ofa work as a parody

or a satire of another work does no! necessariJy impiy that the integrity
right is infringed. Parodv is a way' of producing laughter through political
ard social criticism. lndesd, in France there is a special precLusion for'

rh;s particular case (article 4l ofthe Intellectual Properry Code)'r. Courts

should be both indulgcnr and careful in considering both parties' inter-
ests al]d riuhts.

21 Go i^an! ,. Hanish llanihon.ll9S5l EEC 574.
23 

Se: ,teacall p. Duhtdfet ll981l EL,C 153; Afaire I'F | . RIDA 1981, 172.
:'r 

So-criiu 80(2) CDPA. 
-fhe 

exclusio0 appiies alsc !o lhe transposition oa lho key of
regi-ircf ol'r musicitl wo|k.

"' !,eorizie Zorine v. l.e l;ceinaire. | 9S7] ItEC i4.
:ir 

See J Cinsburg. D.oit d'auteur ct proprieli dc l'oeuvre dc I'a.l RIDC tr94.813.
i: It ;s doubtfirl lvhe{her the di..c!or of ".4nt}?o?p ar.l C'leopolra" iY:}s iB.mcd by tht

ieica€ oi:i l'llm criled 'Cirr! or Clco".
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Tliere is a rrunber of other cases where the integritl, riglrt i-s excludeci

urcer the CDPA- especiall;; so ir] provision,\ relatilg to entplovt:renL, the

oress and cu:'re;rt aflhirs. Tiie ir:tegrity lisirt does not appl1.'to computer
progfarns or cc|l]puter generate(l lvolks (section 8i). ll does nr;r apply,
urder cerlain cc'nditions, to ihe pLrblication of any literary, c|arlatic, rnu-

sical ol artistic worlt ir a nelvspaper. lnagazine of si,niiar peliodicai ol in

an encyclopaedia. dictionary or other collective book of ref'erence. All
these exceptions have beel clii.jcised ancl accused of reducing the etfec-
tiveness ofthe nroral rigirts protection accordcd lo tlre author. Bu1, or the
othef hand, the]- were justified by the facl that they would facilitale the
economic activities related to the expioitation of tlle sam€ \l'orks.

Whele copyright upon a u'ork is the sub-jecl of Crown or parliamentary
copyright or the copyright originally vestetl in an iDtemational 0rganisa-
tion by viftue of section 169 CDPA, or in the aulhor's or director's enr-
ployer. the r;ghi does not apply to anything done in relation fo srch a
rvorlt by or' \4'itll the authority of the copyright r:wler. ln such cases, the
riglrt of paternity is also precludetl, Consequenlll'. the employed, for ex-
arnple aulhors or directors, are deprived ofall rnoral rights. This has been

sevelelv criticised. especiall-v by conti.nental commeltators. There ate no
sucir pn:visions in France or Creece. lvllere the said persons are consid-
ered as the inilial authors and owners of the oopyright. Yei, for sorne
lawyers the range of non-infringing acts is ve[v narLorr': as it does not in-
cluCe. fbr example, fair dealing exceplions fbl tlre purposes of criticism
or review, lndeed. a person lvho has no connection 'with the author
shoLrld be able to ellgage in selecljve quolations fol sLrch purposes of
cliticisnr. lt remains to be seen whelher coltlts or even the aufirors them-
selves would be ,'villing to recognise a sufficient cle-*ree ofderogalion.

V. T h lMl'ri\cTot Nti\y lllct-lNoi,Oct.ss oN 1lIB Rlct-t'l oti iNTEcRITy

The irnpact of new technologies on moral rights is a big issue tlrat
should be taken into consideration. trvlultil:red ia, digitisation of aueiio and
visual worlcs and vicleo arts: the effe€t tlrey can have on author's rvorks is

obvious. We are beyond the era when photocopying and taping rvere
considered to be the ultimaae threat to copylight and nroral rights. The
rew tecllnology, rvidespread and available tirr privale use, would make
the inregritl' right look rather ciiminishecl. The cLrrrent problenrs renrilril
lvilhin the context of television and radio broaclcasts. l'he coufis l'rave
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seided new i;;pes ofconflicis over rlotlificatiolts of a rvork made in rela-

tior: to lrely lochniques. The issues oicltrrent interest are; the colottt'isa-

ticn of filrns. the gxis for advenising and tl:e insertiou on tlte screetr of
lire logos cf 

-l'V 
channels.

Lel tls firsl consider tlte coloulisati{:}n rrf llims. ln the case A. l"loustan
v. Turner Entctrtairuneni'i, a coofrovers!' opposed the lreirs ol filrl cl iler:-
tor J. llouston agai:T st lhe Frerich television slation Cha)nel 5 (Le Ciaq)
and its licensor, Turner Entertainment. I'he defendanrs soughi to broad-
casr a colourised version of Houston's black ald white filnl "The Asphalt
Jungle", PlainlilTs. John l-lousion's children and Ben iVladdow, the script
ivriter'. russeded lhat broadcast of a colortrised version violated the

author's lrroral ri-rht of inregrity. The k:wer courts issning preliminm-v

rclief- and the Paris Cour d'appel found for rhe det'endantsr'. The princi-
pal issue concerrred matters of conflict of laws between tlle Frencli and

the US, copyrighr iaw and the definition ofthe term "author". But, moral

rights rvele also put farward. The Cour de Paris held that, to the extent
thni llouston had starrding, bil rnoral rights were violated" Horvsver. the
colourisation constituted an adaptation and. in the court's reasoning, if
d]e work is a licensed arrd well executed adaptation it eannot violate the
nroral rights of the althor- Evcntu*ily, the appeal decision ,,vas reversed

by the Coul de cassation. According to W.H- Cornish, "so fundamerrtal
was the right adjudged lhar it was applied (in France), even though it wirs

subject to Ameriqrn contracrual greements allowing the acidition ol col'
ours''.

:\dvertising has become a very important economic factor for TV and
radio netw'orks" Tl.le cuttins or rearranging of lilms {of the sake of adver-
iising could result to an infiingerlent of inregrity riglrr. The Paris Court
af First lnsrauce had to decide on such a case in 1989. in a disputc be-
tween Chaurrel I ITF i) and the nuthors of a filn whicir had been broad-
cast in two pans, \yithout tlreir consent, whereas the lilm had been pro-
duced as.a unique wolk,'i'he channel lvanted to place lhree sequences of
advertising in the worlq inslead of one. The Court held that suclr a prac-
tice constituted a violarion of rhe euthor's integrity righfj.

n ltolz; lcc 3l+.
! Corl d'appcl ds Pffis..judgnr.nr of6 Juiy 1989. flD..,/ I989..i29.
-" Sec alsu Qilliran v. llDC. *herc thc delArdiurts broa.jcast a 90-mjnute {tlonly P,v.--

tho ) progfiurr)le imd the_v (lelcted 2'l rrinnlc ol'the originrl material ro nrake advsnising
spars irvililrbl{. (l'hc clse is enrlicf lhan the CDI)A but lhows thil{ ar {xplicir intcarity
f:{r:t would iiaivi thc sxnrc outco]r}q evc oll r ditlefent legnl hil5is!,
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We shall draw again liar,] thc F'rench law tr: sltotr, how thc srperimpo-
sition of dre television statiofi's logo cn a broadcast fiin can be deemed

to violate ti:e work's integrity. Most TV channels, eidrer private or pttb-

iic. usually insert iheir logo in a corner of tlte screen for purposes oftheir
own adl'ertisement. The coulis feccnrly heard A case co:rcetning ihe su-
perirnpositirn of tlre "La Cinci" 1ogo. dLrring rlre broadcasting ol a TV
f'ilm. The authol had explicitly'refirset{ auy advertising message as well
as the insertion of tire channel logo. According to the judgment pub-

Iishcd orr 9 JLrne I 989. the inseJtion of the logo had no technical or artis-
tic jLrstification ancJ aiL:red in lhct, at I permanent advertisjng tbr the net-

worl< itself. The decision acknawledged the intiingernelr of the author's
integrity righr and gave it protection against economic interesls of the
cnanne |,

vl. l,ATr.s'r DiivEr.opMENl's oN l.tAltNloNISA-l'loN :

TIID EU PERSPECTIYE ON MOIIAL I{ICITIS

Irr u more generai framervork the crucial rolc that copyright and related
rights pla_y in the emerging singlc rnalket for the infonnalion soeiely has

long been disctrssed and debated upon. k has recently taken tlre lorm ofa
legislarive initiative. ln order to enhance legal certainly in the informa-
tion sociefv, the European legzl framework on copyrig.lrt needed to adjust
ro the new'technology demands" In thal context. te Commission issued
the Proposal for a Europern Pariiamenl and Council Direetive on $e
lrarmonisation ofcertajn aspects ofcopyright and related riglrts in the rn-
ibrm;rtjon soeietyru. The main purpose of this proposal was to implament
the new international WIP0 obiigarions'ilt Conrnlunit\ level, to prepare
for ralification of tlre nerv WIP0 conventjons by the COmrn 0ily, and to
provide fbr a level playing field fbr the content ofthe new services in tire
intbrrnatiorr society.

''" COvl (9?) 06?8.C4 "0lr79l9B-91i0359(COD)). OJ C 108. 7 Ap|i; ir)93. 6.

" On 20 De.ember 1996 the delegarions ti*ing par! in the Diplomatic Conllrencc o.|
issuss ,clatirg Io eop,vrigirt and ncighborring rights held by the World lntellectual ProF-
crty Oryanisation ilvIPO) in Geneya adopted trvo treatics relating ro illtelleclual prcp€rry.
Thc tirst. the ,ylPO C'opyright Trcall (WCT), dr:als with ebpyrighl: lhe ssoond. the /Ffo
Per.fi;rmunee:i tnd Pltonolgram.r Traatv IWPPT). dc0ls with ncighbondrg rights" 'fhc pro-
visiolrs oi the rciltiei cover the cxpiointion of works bolh bl.' r.tdiliorirl menns ard b1'

enrs ol llc$ leclliologics. They are ol'pnrticr.riin imponance ill the laltsr c'.ue. dris being
ihij lirsl limc tbat intcrnatioo&l t enti€s htve d.alt niJb lhc opportucirier and jmplicalcd by
nerv {.col':nologles and put llrrxrd appropri{tc slJrtir'ls bcfb.e sirch risks arise.
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The issue ol'mornl rigirts is in thct addressed only b1" the WIPO ler-
tbrmances arrd Pltonogrems Treaty. article 5 of rvhich on the 'ivloml

Rights oi Pedonners' provides that: "lndependentiy' oi a performer's

lights, the perftrrmer sball, as regards his live aLtral perfotrnances fixed in
phonograrns. have the right ttl cloim to be identlfleC as the perforner of
his peribrnrances. exccpt rvhele omissicn is dictareri by thc m0niler of the

use of tlre perfortnances anii to object to any distortion. m[tilarion or

other rnodification of his perforrnances that \Yould be plejudicial 1o his

feputatiorl".
The prtefr,)ity and inlegrit-v iights are recognised and plotectcd explic-

itly in the WiPO Treatv-- However, they- remain ouLtide tlle scope of tlre
dr-aft l)irectivers. No liarmonisation exists at the Europeatl level on mcral

rigirrs as yet, even if it is an issLte discussed fbr several years alld was the

srrbicct of ir ionsulrative lrelring held in November l99lre.
'i'his can be inlmpreted i$ tlvo ways. According to lhe fi$f one. it is a

consc.ious choice oi'the Commission. based on the sLlbsidiarity princrple.

to le:nc the matfer to national laws rvhile respecting the differences be-

twee th{,'conrron and civil law traditionsou. ljnder a diiferent approach.

this lack of Cein:munity will to rtsgulate lhe area of moral rights could he

i[rerpreted as a hesitation of the European legislator to recognise the le-

gal value and the increased importance of glaranteeing the enforceability
of moral rights as opposed to that of the economic facet of intellectual
propeny fighls. This is in view of the fact thai the reeognition of moral

rights would impose flrther lintitations to ft€e ttade itt ihe singie market:

linritations that are floi considered proportionate to the aim that lh€y

serve, namel-v tlre preservalion of the author's powef (otller tllan ttie eco-

nonric expioitation) ovel his rvorks.
-l'hc proposal rvzu relierved by the .Hur"rpean Plrlianlent (tirst reading)

and was applovecl in FebrLrary 1999 *ith several amettclnrents, n<lne of
them inrrodrrcing or addresslng rlte issuc oi mural rights".

't" {}. tcrt ro n. 32.,lrrpll.
:t gce. Commission lrress lielccsr on 4lmunry 1993, IPl9311. Sce also ar opinion b]'

thc Lrlcenomic rrnd Socill Cornmiitce (EliC), Ol C 19. 1993. l.
to 

This ,lil}crcace in corcepi. alb€il wotth being r€ripected, could lead to lhc ersltior of
bilr.iqr:i in be l.ct move mcnt oigoods irnd st]ryices ir thc Cornmunity Sec also LlorninF
quq Kilcsmrchrr, Droit d'autcur. dro'ts voisiils- nouveaux droits intclicctucls el droit

conrnrrroriutrire- Jorrr al lcs trlbnnaus - Droit euraplen,2A l*ilr I 996. l? I ' | 25

''r Legisiarivc forolulot enlbocj-virg P0dia*lenl's opinion tx thc proposal 1bf n lluro'
pdirn Parliar'lenl and Council Dj.tctiv€ on tl:e hsmonisati<tn olcertlin {ipecis otcapy-
right and r.h.cd righls ir th. lnlblmalioo Societ)'. COLI i9?) 0628-C4-007t19$'
()71)359(COD))- PV 70. Pro!isioarl €(lition- ?E 2'16-122.



200C1 Llota! righrt: Coulti there be t European hatmoaisaticn? 345

Uncioubtedly, the levels of prorcction vary considerably 
-from 

one

traemuer.staretoanoiherasfa'asmoralrightsareconcerned-Sofar,ihe
impact of these clifferences on the proper function ofthe market has been

irriii-a 
""J,ft;. 

i, th",.uron why. cespite all rhe debates' there has been

a distinct i{rckof action on the Enropean Communit.v ievel'

Nevertheless, in vielv of tire relevant provision in rhe Wl PO Treaq" the

moral righrs of artists-periolnters ltave been reinforced at the Inferna-

tional Ieiel arrci the impacr tlrat this will have on the Single Market must

be evaluated.

ItshouLdbebetlelunderstooclwithfurtherdebateandana|ysiswhether
the developrnents related to the use of works and sErvices carried out

within the 
'new 

technological envircnmen! will affect tlre functioning of

;; ;;it mr:Lrker by idangering more serious infractions to moral

riChts.

CONCLUSION

We have consiclered some basic issues relating ro moral rights; and rve

frou* 
"iorety 

examined the fielt of integrity' Moral rights is a doctrine

that has recently been incqrporated in the UK l€gisialive framewsrk' al-

though it has long been recognised by some ooniinental countrjss' lntel-

lectu?i propert-v .ightt, oh**t"t economie or moral, have raised contro'

yersies in ti," o.ud"nri" as well as in thejudiciary circles' This is mostly

due to the fuct that they oftefl limit free l'ade or testraln eoonomlc or

other activiiies. There are a lot of ciiscrepancies wilh regard !o the. treat-

ment of tltese righrs in difierent countries Llowever, ever slnce tt lvas

recognised that a-trthors need and deserve special protection' a big step

Iras ke,r made. Tbe protection of artistic cre&tion preserves the bond

berween the person of the auihor anrJ his work, in which the moral right

is embodied. This is why moral rights provisions should be interpreted in

such a way by ihe courts, as io enhance rhe legal protec'rion grven to

authors. hldeed, mcral righrs emalale fiom the influence of "morality"

on legal thought and jurispr.rdence - afld as such' tirey musl be compre-

hensively respected.


