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The Greeksovereign debt crisisthat erupted soon after the commencement of the global financial meltdown has been haunting the European Economicand Monetary
Union, even threatening its very existence, until very recently. Adefault on the debt issued (or guaranteed) by the Greek government had been considered, in most
experts' assessments, that it would give rise to a sequence of adverse events extending from severe disruptions in the operation of the Eurozone to the continuation of
the lifeof the common currency itself.Toprevent any negative developments to that effect the Eurozoneleaders laid down an, unprecedented in scale, debt restructuring
deal for Greece, the private sector involvement, designed to involvetwo consecutive steps: first, an invitation to holders of eligible Greekdebt to offer their securities in
exchange for new ones, of different nominal value and maturity and, second, the retroactive introduction into the terms of the Greek bonds governed by Greeklaw of
collectiveaction clauses so as to enforce the participation of private sector holders into the pre-mentioned swap. Thisarticle discusses the modalities of the so called PSI
deal and, at a second level, elaborates on recent litigation arising out of legislation and regulations implementing both bailout and bail-in initiatives with regard to the
Greekpublic debt. In relevant court decisions the recognition of the prerogative of the State to define the existence of emergency and accordinglyto pass, respectful ofthe
principle of proportionality, any measure necessary to safeguard its limited financial resources, arises as a common feature justifying the constitutionality and eventually
legality of such measures.

La crise de la dette souveraine grecque qui s'est dedaree peu de temps apresfedebutde lacrise finandere mondiale a hante I'Unioneconomique et monetaire europeenne,
menaont meme son existence, et ce jusqu'a tres recernment,Laplupart des experts etalent d'avis qu'un defaut sur la dette emise (ou garantie) par Ie gouvernement
grec donnerait lieu a une serie d'evenements indesirables allant de graves perturbations dans Ie fonctionnement de la zone euro jusqu'a une possible remise en cause
de la monnaie unique elle-merne. Pour eviter ces risques, les dirigeants de la zone euro ont organise la restructuration de la dette grecque par un accord sans precedent
a cette echelle, avec la participation du secteur prive et visant a mettre en place deux eta pes consecutlves : d'abord, une invitation pour les detenteurs de dette grecque
eligible d'offrir leurs titres afin de recevoir en echange de nouveaux titres d'une valeur nomina Ie et d'une rnaturite differentes : ensuite, lintroduction retroactive dansles
termes des obligations grecques regies par Iedroit grec de clauses d'action collectivedestinees a assurer Ie respect des detenteurs du secteur priveau « swap» mentionne
ci-dessus. Cet article reprend les modalites de I'accord dit « PSI » (Private Sector Involvment) et, dans un second temps, apports des precisions sur les litiges recents
resultant de la legislation et des reqlements mettant en application II'Sinitiatives de « bail-out» et de « bail-in}) relatives a la dette publique grecque. Lesdecisions de
justice rendues sur ce point reconnaissent a I'Etat la possibilite d'etablir I'urgence et de prendre en consequence toute mesure necessalre, dans Ie respect du principe de
proportionnailte, afin de proteqer ses ressources financiereslimitees. Cetrait commun justifie la constitutionnalite et, finalement, la legalite de ces mesures.

I. Historical background IMP, in consultation with national authorities, put to
gether an urgent bail-out and adjustment program and
made available €110 billion of funds to help the country
meet its obligations, fix the flaws in its economic pol
icy and re-enter the markets as quickly as possible. The
strategic orientation of the program focused mainly on
the imposition of harsh austerity measures, designed to
curb excessive demand and bring about internal depre
ciation as well as parallel structural reforms to enhance
competitiveness and boost productivity.
External and internal factors derailed this first econo
mic adjustment program. The policy mixture proved to
be inadequate: implementation was asymmetric (harsh
austerity measures were fully enforced, while structural
reforms lagged Significantly behind) and generic faults
in the policy design underestimated the fiscal results
of a prolonged recession. In other words the program

The Eurozone national debt crisis, which immedi
ately followed the global financial meltdown, started in
Greece. Between 2009 and 2012 the country faced the
most severe economic crisis of its recent history. With
a large budget deficit and markets for new financing ef
fectively closed, the Greek state was faced with a disor
derly failure: the inability to repay its national debt, due
and payable by June 2010.
To prevent defaulting - and creating a related systemic
risk in the Eurozone - Greece resorted to a combined
European and international financial support mecha
nism, established ad hoc (2-9 May, 2010), following
lengthy consultations with both European and inter
national authorities. The Eurozone countries and the
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TheGreek PSIand the Litigation Surrounding it

backfired. (1) Efforts to consolidate public finances and
reduce the deficit led to a harsh recession and, as a re
sult, fiscal revenue fell even further while public debt as
a percentage of GDP increased.
During two consecutive Summits (11 and 25 March
2011) and further to the ad hoc decision taken during
the Summits of21 July and 26 October 2011 regarding
Greece, the Eurozone invited private investors to con
tribute to a solution in order to resolve the debt viability
of Greece through the so called "Private Sector Involve
ment" or "PSI" program. At the same time, the finan
cially robust States of the Eurozone were called to con
tribute further to the financing of the Greek economy.
This principle of tripartite financing for the restructur
ing of Greek debt was adopted during the Summit of
26 October 2011.
The Greek national debt restructuring included (a) the
bail-in leg, carried out through the Greek Government
Bonds' (GGBs) haircut (PSI), that started in February
and was completed in March 2012, and (b) the refinanc
ing of Greece through the official route of the EU and
the IMF. To this end, a company, the EFSF (later re
placed by the ESM), owned by the Eurozone members,
was established in Luxembourg.

(( The GGBs haircut was

carried out via a voluntary

GGBs exchange, by

adoption and activation of

Collective Action Clauses

(CACs). The exchange was

made by an exchange offer

for GGBs and bonds

guaranteed by the Hellenic

Republic. ')

1. Structural reforms in labour and product markets, pri
vatisation,and measuresto combat tax evasionwereei
ther not implementedor implementedwithdelayand,at
the same time, fiscalpolicyover-reliedon tax increases
instead of expenditure cuts, while the fiscalmultiplier
wasunderestimated.

The exchange of bonds was determined by Law
No. 4050/2012 (the "Greek Bondholder Act") dated
23 February 2012. This included (a) an invitation by
the Hellenic Republic to bondholders for the exchange
(swap) of their bonds against new securities, (b) the
conditions under which the modification of the terms
of the eligible bonds could be adopted by bondholders,
including the introduction of CACs, and (c) the terms
under which the bonds' exchange against new securities
could be determined and effected. Bonds governed by
Greek Law totaled approximately 177 billion Euros and
bonds governed by foreign law some 28 billion Euros.

The Hellenic Republic's Invitation Memorandum, pro
mulgated under LawNo. 4050/2012, invited bondhold
ers of the designated bonds to tender any and all of them
in exchange for new, GDP-linked Bonds, GGBs and PSI
Payment Notes, in accordance with the terms and sub
ject to the conditions set out in the Memorandum. Si
multaneously, other invitations were launched covering
altogether GGBs and titles guaranteed by the Hellenic
Republic, but governed by foreign law.

For GGBs governed by Greek Law (the "Eligible TI
tles"), and subject to the modification / swap process,
bondholders were called to decide collectively, within
the deadline specified by the Invitation Memorandum,
on the proposed modification of the Eligible TItles, i.e.
on the modification or the addition of terms in respectof
one or more eligible titles or the exchange of one or more
eligible titles with one or more new titles. Recipients of
the Invitation were the bondholders acting through the
participants registered with the System for Monitoring
Transactions in Securities in book-entry form operated
by the Bank of Greece (account providers).

The Greek Bondholder Act also provided an optional
Collective Action Clause (CAe), to be activated with
the bondholders' consent, in order to restrain the free
rider / holdout problem in the restructuring effort.
CACs could be activated by a quorum of at least Y2of
the aggregate outstanding principal of all Eligible TI
tles specified in the Invitation (the "Participating Prin
cipal") and a supermajority of at least (2/3) of the Par
ticipating Principal. The Act did not impose new terms
on the bondholders and an exchange of bonds was not
compulsory. Modification was voluntary: the decision
for modification and/or exchange rested solely with the
bondholders. But the Act provided for the bond loans'
terms to be amended by a qualified majority and a spe
cific quorum: the previous requirement of bondholder
unanimity was abandoned.

Bondholders of approximately €172 billion principal is
sued or guaranteed by the Hellenic Republic tendered
their bonds for exchange or consented to the proposed
amendments in response to the invitations and consent
solicitations announced on 24 February 2012. Of the
approximately €177 billion of bonds governed by Greek
law and subject to the invitation, the Hellenic Republic
received tenders for exchange and consents from hold
ers of approximately €152 billion face value 85.8 % of
the outstanding face value. Bondholders of 5.3 % of the
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